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(1) The three-party reciprocal waiver
of claims agreement required under
§440.17(c) of this part must be sub-
mitted at least 30 days before com-
mencement of licensed launch activi-
ties involving the customer that will
sign the agreement;

(2) Evidence of insurance must be
submitted at least 30 days before com-
mencement of licensed launch activi-
ties;

(3) Evidence of financial responsi-
bility in a form other than insurance,
as provided under §440.9(f) of this part,
must be submitted at least 60 days be-
fore commencement of licensed launch
activities; and

(4) Evidence of renewal of insurance
or other form of financial responsi-
bility must be submitted at least 30
days in advance of its expiration date.

(b) Upon a complete demonstration of
compliance with financial responsi-
bility and allocation of risk require-
ments under this part, the require-
ments shall preempt any provisions in
agreements between the licensee and
an agency of the United States gov-
erning access to or use of United States
launch property or launch services for
licensed launch activities which ad-
dress financial responsibility, alloca-
tion of risk and related matters cov-
ered by 49 U.S.C. 70112, 70113.

(c) A licensee must demonstrate com-
pliance as follows:

(1) The licensee must provide proof of
insurance required under §440.9 by:

(i) Certifying to the Office that it has
obtained insurance in compliance with
the requirements of this part and any
applicable license order;

(ii) Filing with the Office one or
more certificates of insurance evidenc-
ing insurance coverage by one or more
insurers under a currently effective
and properly endorsed policy or poli-
cies of insurance, applicable to licensed
launch activities, on terms and condi-
tions and in amounts prescribed under
this part, and specifying policy exclu-
sions;

(iii) In the event of any policy exclu-
sions or limitations of coverage that
may be considered usual under
§440.19(c) of this part, or for purposes of
implementing the Government’s waiv-
er of claims for property damage under
49 U.S.C. 70112(b)(2), certifying that in-
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surance covering the excluded risks is
not commercially available at reason-
able cost; and

(iv) Submitting to the Office, for sig-
nature by the Department on behalf of
the United States Government, the
waiver of claims and assumption of re-
sponsibility agreement required by
§440.17(c) of this part, executed by the
licensee and its customer.

(2) Certifications required under this
section must be signed by a duly au-
thorized officer of the licensee.

(d) Certificate(s) of insurance re-
quired under paragraph (c)(1)(ii) of this
section must be signed by the insurer
issuing the policy and accompanied by
an opinion of the insurance broker that
the insurance obtained by the licensee
complies with the specific require-
ments for insurance set forth in this
part and any applicable license order.

(e) The licensee must maintain, and
make available for inspection by the
Office upon request, all required poli-
cies of insurance and other documents
necessary to demonstrate compliance
with this part.

(f) In the event the licensee dem-
onstrates financial responsibility using
means other than insurance, as pro-
vided under §440.9(f) of this part, the li-
censee must provide proof that it has
met the requirements set forth in this
part and in a license order issued by
the Office.

§440.17 Reciprocal waiver of claims
requirements.

(a) As a condition of each launch 1li-
cense, the licensee shall comply with
reciprocal waiver of claims require-
ments as set forth in this section.

(b) The licensee shall implement re-
ciprocal waivers of claims with its con-
tractors and subcontractors, its cus-
tomer(s) and the customer’s contrac-
tors and subcontractors, under which
each party waives and releases claims
against the other parties to the waiv-
ers and agrees to assume financial re-
sponsibility for property damage it sus-
tains and for bodily injury or property
damage sustained by its own employ-
ees, and to hold harmless and indem-
nify each other from bodily injury or
property damage sustained by its em-
ployees, resulting from licensed launch
activities, regardless of fault.
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(c) For each licensed launch in which
the U.S. Government, its agencies, or
its contractors and subcontractors is
involved in licensed launch activities
or where property insurance is required
under §440.9(d) of this part, the Federal
Aviation Administration of the Depart-
ment of Transportation, the licensee,
and its customer shall enter into a
three-party reciprocal waiver of claims
agreement in the form set forth in Ap-
pendix IT to this part or that satisfies
its requirements.

(d) The licensee, its customer, and
the Federal Aviation Administration of
the Department of Transportation on
behalf of the United States and its
agencies but only to the extent pro-
vided in legislation, must agree in any
waiver of claims agreement required
under this part to indemnify another
party to the agreement from claims by
the indemnifying party’s contractors
and subcontractors arising out of the
indemnifying party’s failure to imple-
ment properly the waiver requirement.

§440.19 United States payment of ex-
cess third-party liability claims.

(a) The United States pays successful
covered claims (including reasonable
expenses of litigation or settlement) of
a third party against the licensee, the
customer, and the contractors and sub-
contractors of the licensee and the cus-
tomer, and the employees of each in-
volved in licensed launch activities,
and the contractors and subcontractors
of the United States and its agencies,
and their employees, involved in li-
censed launch activities to the extent
provided in an appropriation law or
other legislative authority providing
for payment of claims in accordance
with 49 U.S.C. 70113, and to the extent
the total amount of such covered
claims arising out of any particular
launch:

(1) Exceeds the amount of insurance
required under §440.9(b); and

(2) Is not more than $1,500,000,000 (as
adjusted for inflation occurring after
January 1, 1989) above that amount.

(b) Payment by the United States
under paragraph (a) of this section
shall not be made for any part of such
claims for which bodily injury or prop-
erty damage results from willful mis-
conduct by the party seeking payment.
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(c) The United States shall provide
for payment of claims by third parties
for bodily injury or property damage
that are payable under 49 U.S.C. 70113
and not covered by required insurance
under §440.9(b), without regard to the
limitation under paragraph (a)(1) of
this section, because of an insurance
policy exclusion that is usual. A policy
exclusion is considered usual only if in-
surance covering the excluded risk is
not commercially available at reason-
able rates. The licensee must submit a
certification in accordance with
§440.15(c)(1)(iii) of this part for the
United States to cover the claims.

(d) Upon the expiration of the policy
period prescribed in accordance with
§440.11(a), the United States shall pro-
vide for payment of claims that are
payable under 49 U.S.C. 70113 from the
first dollar of loss up to $1,500,000,000
(as adjusted for inflation occurring
after January 1, 1989).

(e) Payment by the United States of
excess third-party claims under 49
U.S.C. 70113 shall be subject to:

(1) Prompt notice by the licensee to
the Office that the total amount of
claims arising out of licensed launch
activities exceeds, or is likely to ex-
ceed, the required amount of financial
responsibility. For each claim, the no-
tice must specify the nature, cause,
and amount of the claim or lawsuit as-
sociated with the claim, and the party
or parties who may otherwise be liable
for payment of the claim;

(2) Participation or assistance in the
defense of the claim or lawsuit by the
United States, at its election;

(3) Approval by the Office of any set-
tlement, or part of a settlement, to be
paid by the United States; and

(4) Approval by Congress of a com-
pensation plan prepared by the Office
and submitted by the President.

(f) The Office will:

(1) Prepare a compensation plan out-
lining the total amount of claims and
meeting the requirements set forth in
49 U.S.C. 70113;

(2) Recommend sources of funds to
pay the claims; and

(3) Propose legislation as required to
implement the plan.

(g) The Office may withhold payment
of a claim if it finds that the amount is
unreasonable, unless it is the final
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